the petitioner would have to demonstrate that no negliigence was involved. If
the break ought not to have been foreseen, the Regional Board staff must prove
the petitioner was otherwise negligent.

Accordingly, we find that the imposition of administrative civil
Tiability is not justified since the Regionai.Boar‘ has not established that
the discharger was negligent.

2. Contention: The Regional Board should have reduced the
administrative civil liabi
served by the petitioner.

Finding: Based on our finding above, we need not decide this

jssue. However, the record clearly reflects that the Regional Board was made

aware of the economic conditions prevailing in the petitioner's service area.

The Regional Board staff recommended reducing the amount of the civil liability

from $10,000 to $5,000 based on that consideration alone. Although the
Regional Board voted a higher figure for liability ($10,000), the actual
assessment, assuming future compliance with the time schedule, is only $2,000.
Therefore, it is clear from the record that hardship was a factor in the

Regional Board's consideration. 1f negligence can be shown, the amount of the

assessment is proper.

ITI. SUMMARY AND CONCLUSIONS

1. The record is lacking in evidence on the issue of negligence.
Therefore, the record does‘not support the order. If interested persons wish
to present additional information bearing on the question of negligence, such
information shall be fully considered by the Regional Board. 1f the Regional

Board does reconsider the question of negligence, it must first consider

6.



oy

é

whether the break in the wastewater collection system should or should not have
been anticipated. Then the burden of proof on the negligence issue can be
allocated and evidence considered.

2. The record reflects that the Regional Board gave full
consideration to the economic conditions in the petitioner's service area in

assessing civil liability.

IV. ORDER

IT IS HEREBY ORDERED THAT:

1. The petition is granted without prejudice to the Regional Board's
right to reconsider the order in light of this ruling.

2. The Regional Board is hereby directed to rehear this matter upbn

the request of any interested person and consider all relevant evidence.

CEKTIFICATION

The undersigned, Administrative Assistant to the Board, does hereby
certify that the foregoing is a full, true, and correct copy of an order duly
and regularly adopted at a meeting of the State Water Resources Control Board
held on January 22, 1987.

AYE: W. Don Maughan
E.M. Samaniego
D.E. Ruiz
E.H. Finster
D. Walsh

NO:

None

ABSENT: None

ABSTAIN: None

Admin\strative Assistant to the Board







